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     n 10th October, an ECD giant passed away. I have known Professor Daniel Plaatjies for 33 years. I interviewed him for 
his first ECD position at Grassroots Educare Trust in July 1987. Daniel made an immense contribution to the development 
of ECD in South Africa. Together with activists such as Sal Muthyan, the late Roy Padayachie, Dr Joyce Matube, Linda 
Biersteker, Pravina Makan and others, Daniel was at the forefront of the struggle for ECD over the years 1987 to 1995. 
My colleague, Roz Witbooi, was ever-present too, in the background, but playing a critical role. 
 
Daniel was on the South African Preschool Study team with me. This team developed the programme that today is called 
Grade R. We wanted more though, and much that we advocated for in 1994 eventually found its way into the National 
Integrated Early Childhood Development Policy of 2015. 
 
I also studied with Daniel at UCT – Social Policy and Management. He then went on to do a PhD in Health Management. 
 
On separate occasions we travelled to France, Norway, Sweden and England together, speaking at Education 
conferences. We also went together on a British Council Scholarship and lived in Manchester, England for 2 months in 
1989. 
 
I followed Daniel’s after-ECD career into government, the academic world, and back to government, at the highest levels. 
Most recently he was Chairperson of the Finance and Fiscal Commission. 
 
Daniel would pop in at CECD on various occasions to visit. 
When he visited, the place would light up. People here 
knew him as he is part of our history and our organisation 
culture. 
 
Three days before his passing I sent him a TV interview I 
had done that morning. He in turn sent me a two hour 
interview he completed recently for a very senior position 
in Parliament. He also messaged me saying: “We are 
becoming revolutionaries post-55 years of age”. When I 
told him that I was older than him he wrote back: “That is 
why I listen to you 80% of the time”. I then reminded him 
of his life lesson to me. In Manchester in 1989, Daniel 
wanted to go to an ANC celebratory rally in London after 
the Walter Sisulu group had been released from Robben 
Island in October. He asked me to go with him even 
though we had not been invited, we had no idea where 
we would stay and we could barely afford it on our British 
Council stipend. This is where Daniel taught me a lesson 
that I will never forget. He said to me: HAVE FAITH and 
TRUST YOURSELF – I will never forgot those words. Of 
course, everything worked out perfectly in London. 
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less than R38 per person per day. 
 
Because young children are disproportionately represented in 
our poorest households, it stands to reason that anything that 
threatens low-income families will have a disproportionate 
effect on preschool-aged children. 
 
And Covid-19 has done exactly that. 
 
The just-released NIDS-CRAM “Wave Two” survey shows that 
the percentage decline in employment between February and 
June 2020 was 10 times higher for the poorest 50% of workers 
(31% net decline) compared with the richest 25% (3% net 
decline). In short, poor households have become even poorer. 
 
Because the first six years of life is an incredibly sensitive period 
for brain development, deprivation during this time has 
profound and potentially long-term consequences. Less access 
to nutritious food, basic healthcare and early learning 
opportunities mean higher rates of physical and cognitive 
stunting. 
 
We know that children who face deprivation in the early years 
typically start formal schooling at a distinct disadvantage, 
without the critical building blocks in place for early literacy, 
numeracy and executive functioning. This learning loss is very 
difficult to “catch up” in later school years, especially in poor-
performing schools and overcrowded classrooms with little or 
no capacity for remedial support. 
 
So, in our time of crisis, if we want to avoid a significant loss in 
human capital potential in South Africa, we have to prioritise 
and protect our youngest children. If South Africa had a Covid-
19 report card, we would have failed spectacularly in this 
subject. 
 
Our deeply inadequate response to the impact of Covid-19 on 
young children has called into question our commitment to the 
rights of children that are enshrined in Section 28 of our 
Constitution. The past six months have laid bare the profound 
fragility of our Early Childhood Development (ECD) sector and, 
in the absence of immediate and significant government 
attention, there is little hope of recovery. 
 
Let’s take a look at the events of the past six months to see how 
we got here. 
 
In an effort to curb the spread of the coronavirus, the 
government developed regulations which gave a directive for all 
ECD services, including preschools, crèches and playgroups, to 
close on 18 March. While communication on the prescribed 
closure was unequivocal and largely uncontested, there was 
much confusion about when and how ECD sites could reopen, 
and frustration at the Department of Social Development’s 
(DSD’s) poor leadership during a time of unprecedented crisis. 

If I can leave a message to everyone reading this.  Follow 
Daniel’s wise words – HAVE FAITH and TRUST YOURSELF 
in what you do. 
 
I had the privilege of knowing Daniel for 33 years.  But he 
will be in our thoughts for many more years to come.  The 
ECD sector must recognise Daniel’s immense contribution 
to the sector. 
 
Daniel Plaatjies – thank you for being my comrade, and 
for what you did for South Africa’s children. Rest in peace. 
 
ERIC ATMORE 
Director 

 
 
 
 

THE COLLAPSE OF ECD IS A 
CONSTITUTIONAL CRISIS – 

URGENT ACTION IS NEEDED NOW 

 
~ Sonja Giese  

 
In our time of crisis, if we want to avoid a significant loss in 
human capital potential in South Africa, we have to prioritise and 
protect our youngest children. If South Africa had a Covid-19 
report card, we would have failed spectacularly in this subject. 

Children under six make up 12% of South Africa’s population. In 
other words, one in eight people in South Africa is under the 
age of six. Even before SA was catapulted into the 
socioeconomic devastation of Covid-19, our youngest citizens 
were among our poorest. According to data from the 2018 
General Household Survey, more than 4 million children aged 
zero to six (60%) were living in households with an income of 
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furloughed over this period and as many as 175,000 women 
could lose their jobs. 
 
Most of the ECD workforce in poor and vulnerable communities 
are not registered with the Unemployment Insurance Fund, 
making them ineligible for broader income protection 
programmes, such as the Temporary Employment Relief 
Scheme. This makes it very difficult for the ECD workforce to 
withstand or rebound from the economic consequences of the 
lockdown. 
 
The impact of ECD systems failure on women’s income and 
employment is not limited to job losses in the ECD workforce. 
The caregivers of children attending these programmes are 
reliant on ECD providers for childcare so they can go out and 
participate in income-earning opportunities. Children of working 
parents who would normally attend an ECD centre are now 
being cared for at home – women are bearing the brunt of 
additional childcare responsibilities due to ECD closures. 
In the NIDS-CRAM survey, more than twice the number of 
women than men (roughly 3.4 million women versus 1.7 million 
men) said that looking after children in June prevented them 
from going to work or made work very difficult. Similar numbers 
reported difficulty working the same hours as before lockdown 
or searching for work as a result of childcare responsibilities. 
 
It makes no sense that the ECD sector – an informal sector, 
employing predominantly women and providing a critical service 
to a particularly vulnerable segment of our population – has 
been largely ignored in government relief efforts. This has 
infuriated many. 

In a statement issued in mid-August, Minister Lindiwe Zulu 
added fuel to the fire when she stated that R1.3-billion out of 
the economic stimulus package would be allocated to short-
term job creation for 36,000 youth compliance monitors who 
would be employed to collect data and monitor compliance of 
ECD programmes (South African Government 2020). 
 
This announcement was met with understandable 
consternation and led to a national protest by thousands of ECD 

Eventually, on 6 July, the Gauteng High Court ruled that ECD 
services could reopen as long as they met health and safety 
requirements. These requirements, along with standard 
operating procedures (SOPs), were detailed in a lengthy 
document gazetted by the Minister of Social Development on 
10 July. While the directions were initially welcomed, it quickly 
became clear that – in the absence of government relief – the 
cost and complexity of compliance was prohibitive for the 
majority of ECD operators. 
 
The devastating reality is that early learning for preschool-aged 
children in South Africa has pretty much ground to a halt. 
 
Data from the second wave of the NIDS-CRAM telephonic survey 
show a massive decline in ECD attendance. According to the 
General Household Survey (GHS 2018) about 47% of children 
aged zero to six attended an ECD facility in 2018. The 
comparable figure in July/August this year (NIDS-CRAM Wave 2) 
is just 13%. ECD attendance rates are now the lowest they have 
been in 18 years, eroding the considerable gains that have been 
made in improving access to early learning opportunities over 
the past two decades. 
 
NIDS-CRAM survey respondents noted supply-side factors as the 
primary reason for low levels of ECD attendance, including the 
temporary and permanent closure of ECD programmes. 
According to a survey done by a consortium of concerned 
organisations two months after the high court ruling allowing 
ECD services to resume, almost 70% of ECD sites remain closed. 
The main reasons given by ECD sites for not having reopened 
are financial – the inability to afford the equipment needed for 
the DSD SOPs or to cover salaries and other costs. 
 
The implications of this extended closure for children, their 
carers and the ECD workforce are devastating. 
 
Most young children in South Africa have missed out on six 
months of early learning programmes in 2020, and many may 
not return for several months more. Apart from the significant 
learning loss that is likely from this period of non-attendance, 
young children are also missing out on the meals that are 
typically provided at ECD sites. Unlike education and 
healthcare, preschool services are not financed or operated by 
the state. ECD operators are largely NPOs and microsocial 
enterprises. They rely predominantly on parent fees and, for 
some, a small government subsidy, to cover salaries (usually 
way below the minimum wage). 
 
In a rapid survey of 8,500 ECD providers in April 2020, 99% of 
operators reported that caregivers had stopped paying school 
fees owing to the lockdown. Despite commitments to the 
contrary, the DSD also stopped the payment of ECD subsidies in 
several provinces. As a result of loss of income, 20,000–30,000 
ECD operators run the risk of closure, tens of thousands of 
mostly black women employed in the ECD sector have been 
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programmes financially infeasible in the absence of 
government aid. The R1.3-billion ECD stimulus package must 
be fast-tracked to enable the revival of a sector that is 
essential to the growth of our economy. 

 
Anything less than this is a violation of our constitutional 
commitment to children.  
 
Sonja Giese is the executive director of Innovation Edge. 
 

Article  available at  
https://www.dailymaverick.co.za/article/2020-10-01-the-

collapse-of-early-childhood-development-is-a-constitutional-
crisis-urgent-action-is-needed-now/  

 
 
 

PROVINCES ARE NOT LIABLE FOR 
CHILD INJURIES IN ECD CENTRES, 

SUPREME COURT OF 
APPEAL RULES 

 
~ Nurina Ally and Tess Peacock  

 
Should provincial departments of social development be held 
liable for damages when a child is injured at a nursery school? 
Last week, the Supreme Court of Appeal held that, in general, it 
would not be appropriate to impose such liability on provincial 
departments. The judgment is significant as it delineates the 
roles of various stakeholders and principles of oversight and 
accountability in relation to early childhood development 
centres, as well as other care facilities. 
 
The case before the Supreme Court of Appeal centred on a 
tragedy that occurred over a decade ago at a nursery school in 
Bredasdorp (in the Western Cape). Heart-wrenchingly, in 2008 
an unstable beam forming part of a defectively designed swing 
set at the school fell on a girl of just five and a half years old. 
She was left brain-damaged and severely disabled. Her parents 
sued the nursery school and the MEC of the Western Cape 
Department of Social Development for damages.  
 
In South Africa, early childhood development (ECD) centres and 
programmes are primarily privately provided (contrasted with 
the provision of public education from Grade R to 12). The 
legislation requires operators of ECD centres to register with the 
provincial department of social development.  
 
Part of that registration process requires that various health and 
safety checks be undertaken before registration can be granted. 
In this case, the school had been registered but its registration 
had expired, and the renewal had not been granted as the 

practitioners demanding that the R1.3-billion be used instead to 
support the reopening of the sector. An amended proposal was 
submitted to the National Treasury at the end of August for the 
allocation of the R1.3-billion to an ECD stimulus package to 
enable ECD operators to provide their staff with a basic stipend 
that would allow them to revive their services. 
 
As of 30 September, no final decision has been made on this 
matter. 

It is difficult to comprehend the long-term implications of a 
decimated ECD sector for South Africa. While wealthier parents 
may be able to afford to send their children back to pricey 
preschools, ECD services for the poorest will remain closed or 
compromised. Without access to structured, early learning 
programmes, poor children will start school without the 
necessary learning foundations in place, changing their 
education trajectory and ultimately exacerbating inequalities. 
 
So, how do we dig ourselves out of this hole? 
 
Well, we need immediate relief for the ECD sector, and a shift in 
emphasis from compliance monitoring to active and urgent 
support. This support needs to include: 
 
• Health and safety starter packs: The list of compliance 

requirements for ECD programmes to reopen places a 
financial and administrative burden on operators. Starter 
packs are necessary to enable resource-constrained ECD 
sites to meet the stipulated health and safety requirements 
and comply with the prescribed standard operating 
procedures. 

 
• Immediate and retrospective payment of ECD subsidies: All 

irregularities in the payment of contracted ECD subsidies by 
provincial departments of social development must be 
resolved immediately. 

 
• An urgent ECD stimulus package: Reduced attendance, 

coupled with the likelihood of reduced fee payment for 
children who do attend, makes the reopening of 
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the day-to-day obligations of operating early childhood 
development centres, including the proper design and 
maintenance of play equipment, rests with the management 
and employees of the centre itself.  
 
The court drew on the contrast with the public education 
sphere, where provincial education departments own and 
operate public schools, as well as employ teachers directly. 
Moreover, the South African Schools Act of 1996 specifically 
sets out the responsibility of the State for delictual claims in 
connection with any school activities.  

There is no equivalent under the Children’s Act regime. As Judge 
Wallis indicated: “[t]hese contrasting situations in relation to 
otherwise similar institutions, points to a difference in regard to 
liability for delictual claims.” Even though the court was 
considering older legislation, the judgment suggests that the 
outcome is unlikely to be different under the new legislative 
regime (i.e. the Children’s Act of 2005).  
 
Chilling effect on provincial departments  
 
The second policy rationale set out by the SCA was that, in 
terms of the scheme of the legislation, the responsibility for 
health and safety issues at early childhood development centres 
lay explicitly with municipalities in whose jurisdiction child care 
facilities fall and not provincial departments.  
 
It is the municipality that is supposed to ensure compliance 
with local building, structural and health requirements. 
According to the SCA, the provincial departments are supposed 
to “promote, provide and support ECD services around the 
country” and to promote ECD as a “public good”. Finding the 
department liable would have “a chilling effect on the 
department’s officials in the performance of their statutory and 
administrative duties”.  
 
Provincial departments cannot be “insurers” against negligence 
of operators 

department was waiting for extensions to be completed so that 
the facility could be freshly reviewed. The ECD centre, however, 
continued to receive a government subsidy.    
 
The Western Cape division of the High Court held that the 
provincial department had a legal duty in this case to ensure the 
provision of a safe environment for children at care facilities in 
the province. Indeed, more than just having a role to play, the 
court was of the view that the province has the “primary 
responsibility” for ensuring the conditions at ECD centres are 
conducive to the proper care and safety of young children.  
 
Five judges of the Supreme Court of Appeal (SCA) unanimously 
disagreed and held that the provincial department did not owe 
a legal duty to ensure the safety of the child in these 
circumstances. 
 
This is not the first time that the SCA has addressed the issue of 
provincial department liability for a child who has been injured 
in an early childhood care facility. 
 
In a 2018 case, involving the distressing death of a five-month-
old baby girl at a daycare facility in Cape Town, the SCA also 
declined to impose liability on the provincial department. 
However, given the divergent approach adopted by the High 
Court in the present case, the SCA revisited and emphasised the 
rationale underpinning its reluctance to hold that provincial 
departments have a general legal duty to ensure the safety of 
children when in early childhood development centres. 
 
The court set out at least three policy reasons for not imposing 
liability on the provincial department.  

Provincial departments are regulators not operators 
 
First, considering the legislative framework applicable at the 
time of the incident (the Child Care Act of 1983), the SCA found 
no express provisions imposing responsibility for safety on the 
MEC. Rather, the court held that the MEC’s role in relation to 
care facilities in a province is one of “general oversight” in a 
“regulatory” role, rather than an “operational” one. As such, 
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Most ECD providers across the country are still unable to 
register as they are required to meet the “highest 
possible” health and safety standards. As the SCA has 
indicated, it would be concerning if the prospect of damages 
claims would make provincial departments of social 
development hesitant to – over time and through non-punitive 
mechanisms – support these providers to meet registration 
requirements.  

Supporting providers in this way is also expressly allowed for in 
terms of the Children’s Act. However, there do need to be 
accountability mechanisms in place if provincial departments 
systemically fail to play a meaningful regulatory role.  
 
This need not be a problem that is only addressed in court. 
With amendments to the Children’s Act currently being 
considered, there is an opportunity to strike the right balance 
and ensure effective and clear mechanisms for support, 
oversight and accountability in the ECD sector. DM/MC 
 
Nurina Ally is a lecturer in the faculty of law at the University of 
Cape Town and former director of the Equal Education Law 
Centre. Tess Peacock is the founder of the Equality Collective 
and sits on the National Council of Equal Education.   

 
Article  available at  

https://www.dailymaverick.co.za/article/2020-09-22-provinces-
are-not-liable-for-child-injuries-in-ecd-centres-supreme-court-of-

appeal-rules/  
 
 
 

The third concern set out by the SCA was that imposing liability 
on the provincial department in the very general terms pleaded 
for by the parents, would amount to “imposing liability in an 
indeterminate amount for an indeterminate time to an 
indeterminate class”. Here the SCA expressed its anxiety that 
upholding the claim against the provincial department in this 
case would make provincial governments across the country 
“insurers against the consequences of negligence… on the part 
of the operators and employees of every place of care, 
children’s home, place of safety or shelter in the country”. 
 
Thus, even though the judges expressed their sympathy with the 
parents in the circumstances, in the words of the court: 
“sympathy is not a basis for imposing legal liability”.  
 
Recourse is not limited 
 
While this may seem to be a harsh lawyerly response to a 
demand for accountability, the SCA’s reasoning sets out the 
potentially far-reaching consequences of imposing liability too 
quickly on provincial departments. 
 
And even though the parents were not successful in their claim 
against the MEC, this does not limit their possible recourse 
against the school itself.  
 
The Court held that “all obligations in relation to the day-to-day 
operation of such facilities rest with the persons who are 
registered to operate them”. Significantly too, the SCA 
judgment makes clear that this case was not one arising from 
any specific knowledge by provincial officials of an issue 
relating to the particular school where the injury occurred.  
 
In such circumstances, a legal duty may yet be imposed. And 
while the court did not rule on whether municipalities would be 
found to have a legal duty, there are some indications in the 
judgment that this may be so in some instances.  

The court’s approach signals the need to be sensitive to the 
regulatory context and practical realities of the ECD sector in 
South Africa.  
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